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Joint Submission of the Austrian National Council of Disabled Persons (OeAR) and the European Disability Forum (EDF) 

on Austria to the Pre-sessional Working Group of the 

UN Human Rights Committee, 113th session

AUSTRIA
The Oesterreichische Arbeitsgemeinschaft fuer Rehabilitation (OeAR) is the umbrella organisation of Austrian disability associations. It comprises 78 member organisations and represents the interests of 400,000 persons with disabilities in Austria. The OeAR is a member of and operates as the Austrian National Council to the European Disability Forum.

This submission provides supplementary information from the Austrian and international disability movement to the 5th periodic report (hereinafter State Report) submitted by the Austrian government to the Secretariat of the Human Rights Committee. This submission will cover Articles 2, 3, 7, 9, 10, 23, 24, 25, 26, and 27 of the International Covenant on Civil and Political Rights (CCPR). The OeAR welcomes the opportunity to contribute to the review process by the Human Rights Committee by providing additional information on the CCPR implementation with regard to persons with disabilities in Austria.

Austria ratified the UN Convention on the Rights of Persons with Disabilities (CRPD) and its Optional Protocol on 26 September 2008. It is clear that the human rights standards of the CCPR and the CRPD intersect and reinforce each other when it comes to the civil and political rights of persons with disabilities. Throughout this submission, CCPR provisions will be complemented by CRPD provisions.
Austria-specific challenges in the implementation of human rights (Article 2)
In Austria all UN treaties have been ratified with a constitutional reservation, which means that the treaties are not directly applicable. In order to attain legal validity, its content has to be transformed into national law, i.e. it has to be published as a law or enshrined as a legal provision. This legal positivism, the adherence to codified law, obviously deprives the human rights treaties of their genuine meaning and more importantly application. Austrian jurisprudence merely considers international treaties for interpretation of Austrian law upon request. In legal practice, this does generally not happen which means that the treaties have actually no practical impact.

Another major challenge in the implementation of human rights treaties in Austria derives from the destructive handling of the federalist system. In Austria, the federal government shares its power with the governments of nine provinces, Laender. Problematically, the Laender see no obligations derived from international human rights treaties. The split competences between the federation and the Laender hinder sustainable changes and improvements, which leads to incoherence and differing levels of rights protection also for persons with disabilities depending on where they live.

There are no endeavours to develop a harmonized strategy of the Laender. The federal system is regularly used as a justification for not fully implementing the human rights conventions. The attempts by the federal government to overcome this situation are rare and minimal, resulting in weak and varied levels of protection of disability rights across the Laender.

Proposed questions:

· What steps are being taken to ensure that the ICCPR and other human rights instruments are implemented across Austria, including at the Laender level? What efforts are being made by the Federal government to provide training and awareness raising to Laender governments to ensure that the human rights of all persons including persons with disabilities are being upheld in the same way in accordance with the CRPD all across Austria?

· What steps are being taken to systematically collect data and conduct studies on persons with disabilities with respect to all areas (violence, education, employment, health, housing, social protection, access to justice, political participation, etc) and disaggregated by sex, age, disability and region?

Non-Discrimination and stereotyping (Article 26)

The protection from discrimination (inter alia by barriers) is regulated in the Federal Disability Equality Act, which unfortunately is a very weak law. An official evaluation of the Federal Disability Equality Act criticises the lack of sanctions for discrimination due to barriers. If businesses or ministries do not comply with accessibility regulations or if they are not accessible they do not have to expect controls or sanctions. In the case of discrimination, the Act only provides for financial compensation but not for the removal of barriers. However, the National Action Plan on Disability merely announces a discussion about these issues and no concrete actions.
 No such discussions are known so far.

Construction laws and regulations are a competence of the Laender. Recently - despite protests of persons with disabilities and contrary to the provisions of the CRPD - accessibility standards in the construction laws of Upper Austria and Vorarlberg have been deteriorated.

Proposed questions:

· What kind of protection and remedies are provided by the law for persons with disabilities to invoke their rights concerning persisting inaccessibility and barriers to their equal participation in society?  What sanctions exist for persons and organizations which do not comply with accessibility standards and are these applied in practice?

· What steps are being taken to promote the positive image of children and adults with disabilities amongst government personnel, the media, the public and families? What campaigns are being designed and led together with children with disabilities and their representative organisations in this direction, including to highlight the contribution of persons with disabilities to society?

· What steps are being taken to devise and adopt a national accessibility strategy in consultation with representative organizations of persons with disabilities which addresses environmental, physical, attitudinal, communicational, informational facets of accessibility, which also encompasses accessibility in projects carried out in international development and cooperation? 

· What steps are being taken to strengthen the consideration of physical accessibility in all concepts for construction of housing and city planning and regional development and to include the topic ‘universal design’ as compulsory subject in the curricula of technical professional and vocational training? 

Equality of men and women and multiple discrimination (Articles 3 and 26)

There are no specific policies or programmes targeting women with disabilities in Austria. The existing measures for persons with disabilities (such as those initiated by the Federal Ministry of Work, Social Affairs and Consumer Protection) do not lend sufficient consideration of the gender aspect and the programs which target women generally (e.g. by the Federal Ministry for Women and Civil Service) do not take into account the disability aspect
. In cases of multiple discrimination (on the ground of disability and gender), the Federal Social Office is responsible for the examination instead of the Equal Treatment Commission. Due to the lack of expertise of the Federal Social Office in other areas of discrimination, this can lead to deficits in legal protection. Official figures and results of mediation or court proceedings regarding multiple discriminations against women with disabilities (especially regarding the use of the provision on an augmented compensation) are unknown.
Women with disabilities at all stages of their lives are especially exposed to the dangers of potential acts of violence against their physical integrity. Women and girls with disabilities, and particularly those with intellectual disabilities, often become victims of violence and are twice as much affected from sexual assaults than women without disabilities
. The main reason for that is the stereotyping of disabled persons as “asexual” that impedes that persons with disabilities receive adequate sex education; another reason is the fact that many persons with disabilities still live in institutions that structurally abet violence.
 Disabled women and girls who are dependent on certain assistance (e.g. for their personal hygiene) or on overall personal assistance in order to conduct their lives, often get into states of dependence that are accompanied by sexual violence.

Proposed questions:

· Please provide information of how many cases of multiple discrimination were handled in the Federal Social Office and what were the outcomes (especially regarding the use of the provision on an augmented compensation).
· What steps are being taken to address the heightened risk for women and girls with disabilities of becoming victims of violence, abuse, exploitation and harmful practices in the home, community and institutions, and to adopt measures to ensure that both services and information are accessible to victims with disabilities? What mechanisms of support exist for women with disabilities victims of violence and how are police and other interlocutors trained on responding to their needs?

· Please provide the Committee detailed information on what steps are being taken to ensure the presence of the rights of women with disabilities in national policies, including concerning health care, education, employment and social protection.

A national action plan on gender equality in the labour market was launched in 2010.
 Although women with disabilities form the most marginalised group in the context of participation in the labour market in Austria (participation rate between 31% and 49%)
, they are not at all considered in the entire action plan.

There is ongoing occupational segregation and discrimination regarding women with disabilities in Austria, resulting, inter alia, from the segregating and discriminating educational system. Although there are some scattered programs for girls and women with disabilities to facilitate their inclusion into the labour market, no improvement can be noticed. The main reasons for this unbalanced situation have not been addressed. These reasons are: the non inclusive educational system that leads to lower formal qualifications obtained by persons with disabilities, the lack of support measures for persons with disabilities, particularly women with intellectual disabilities in the labour market, the lack of accessibility of the working environment, prevailing prejudice and stereotypes concerning women and generally persons with disabilities, etc. 

In many cases, women with disabilities are employed in underpaid professions that are “typical for women”, under precarious working conditions and occupying posts in the lower hierarchy levels. Factors for the generally lower incomes among women are especially inferior career entry opportunities, lower income-related valuation of jobs that are “typical for women”, lower career opportunities and an unequal distribution of care tasks within the family.
 

The fact that women in Austria receive lower incomes (18% less on average) and consequently lower unemployment benefits and social assistance than men, has especially strong negative effects on disabled women.
Proposed questions:

· What steps are being taken to ensure the elimination of discrimination of persons with disabilities in access to employment, both in private and public sectors, and to ensure that employees with disabilities in all forms of employment, enjoy rights under fair wage and labour laws on an equal basis with others including the provision of reasonable accommodation in the workplace in practice and the establishment of comprehensive personal assistance, which goes beyond assistance at the workplace?

· What measures are being taken to remove barriers to access higher education and vocational training for women with disabilities? What steps are being taken to address the gender gap and unemployment rates of women with disabilities?

Right to Family Life and rights of the child (Articles 23 and 24)

There are no sufficient and adequate support measures for parents with disabilities in Austria.
 Parents with intellectual or with psychosocial impairments are especially disadvantaged in this regard. The existing mother child facilities are not prepared and tend to declare themselves as incompetent for this clientele.
 Recently, there has been established one peer-advice center for women and girls with disabilities in Vienna
 but apart from that there are no organized projects known in Austria that offer support for parents (including women) with disabilities.

The sterilization of minors and forced sterilization in general is prohibited in Austria. We do not have exact data on sterilization that happen in the grey zone. The only data on forced sterilization can be found in a study from 1996 on violence against women and girls with disabilities. 27% of the interviewed women and girls with learning disabilities indicated that they were forced to undergo sterilization before they reached the age of majority. This was foremost a wish of their parents.

In practice, it can be observed that in many cases taking away a child is still the preferred practice based on the presumed best interests of the child instead of enabling a life within the family with adequate support services. As research has shown, this occurs despite the fact that mothers could care for their children with the adequate form of assistance.
 A survey conducted in 2008 in Vienna and Lower Austria showed that approximately half of the recorded children of parents with disabilities (51 percent) do not live with their parents.
 A placement with relatives, foster families, adoptive parents or in homes still seems to be the dominant practice (in comparison to making effective support services available for parents with disabilities).
Proposed questions:

· What measures are being taken, including the provision of support services, to assist families, including both parents with disabilities, and persons in the family who are the lead caregivers in their care for children with disabilities? In particular, how are services and assistance being rendered to permit persons in families with children with disabilities, as well as parents with disabilities, to continue their careers with an appropriate work/life balance?

· What measures are being taken, including the provision of support services, to assist families, including both parents of children with disabilities and parents with disabilities, in their care for their children, and to prevent separation of children from their families? 
Prohibition and prevention of torture and cruel, inhuman or degrading treatment or punishment (Article 7) 

The right to informed consent to medical treatment is not safeguarded in Austria. Information material in easy to read formats on medical issues is, for example, hardly available and there is no specific counseling for persons with intellectual disabilities in hospitals and medical offices. Furthermore, there is still the possibility to order guardianship for medical requirements.
 
In Austria, the issue of institutionalization is in the competence of the Laender (regions). There is an immense lack of data in this regard which is repeatedly subject of international criticism
 The number of persons with disabilities living in institutions is not known on federal level. 
However, independent studies estimate a number of at least 15.000 persons with disabilities living in bigger or smaller institutions for persons with disabilities or in geriatric institutions or foster care homes. 
 Only recently, it has been revealed that 308 persons with disabilities under the age of 60 are urged to live in Viennese foster care homes or in geriatric institutions.
 
The present care ratio envisages time structures that are not appropriate to individual needs. Individual talents and independence of people with disabilities are hardly supported. The existing structures in homes are thus generally inconsistent with the principle of independent living. Moreover, these institutional structures encourage abuse as well as physical and sexual violence.
 Although Austria has formally and repeadetly committed itself to give priority to community based services
 public expenditures for measures on institutional segregation are far higher than the expenditures for personal assistance or assisted living. From the 1990ies up to date the numbers of persons with disabilities has risen significantly and there are still no strategic plans for starting and implementing a consistent de-institutionalization process.

Proposed questions:
· What steps are being taken to adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the latest international standards?
· Does the Government have a general plan for deinstitutionalisation and the reintegration of persons with disabilities into community settings including necessary and comprehensive data collection in this regard?
Right to liberty and security of persons in psychiatric & forensic institutions (Articles 9 and 10)

Austrian law and practice provides for the detention of persons with a psychiatric impairment for indefinite periods (forensic commitment under Criminal Code) in spite of pertinent recommendations by the CRPD Committee under Article 14 CRPD. Forced hospitalization of persons with psychosocial or other disabilities is possible provided that certain prerequisites are fulfilled.

With regard to the continuation of the hospitalization, a mere forecast of the danger that might be caused is sufficient to order a prolongation of the detention for prolonged treatment. Between 2003 and 2005 almost every fourth admission was compulsory.

Often, the necessity of a hospitalization is based on the fact that there is a lack of the required outpatient treatment for persons with psychosocial disabilities. Generally, there are simply not enough options for outpatient treatment. The fact that a young learning-disabled man was detained for deportation for eight days in April 2009 also contributes to indication of a lack of sensitization in the interaction with persons with disabilities and a lack of knowledge about the human rights of persons with disabilities.

The laws, which permit the forced hospitalization of persons with disabilities have to be repealed in accordance with the requirements of the CRPD. Furthermore, there is a strong need for continuing training about the rights of persons with disabilities (including persons with psychosocial disabilities for all health and social care, as well as police and judicial staff.

Furthermore, it must be mentioned that some psychiatric institutions and nursing homes still use net beds as a means of restricting the liberty of agitated patients.
 In Austria, the Austrian Ombudsman Board (Volksanwaltschaft) functions as supervisory body for all psychiatric institutions and social care facilities as stated in Art 16 para 3 of the CRPD since mid 2012.

Proposed question:

· What steps are being taken to revise laws and abolish disability based detention and adopt measures moving away from institutionalisation and to provide community based services and support to persons with disabilities based on the free and informed consent of the person concerned? 
Political participation (Article 25)
Persons with disabilities are extremely underrepresented in political offices in Austria. Presently, there are only three (out of 183) Members of Parliament at the National Council who have physical or sensory impairments.

There are no regulations about blind control systems or ballot paper templates in the electoral regulations of the regions (Laender). Furthermore, accessibility has not been embodied as such in all electoral regulations and thus, it has not been implemented adequately across Austria so far. Moreover, there is no voting material available in Easy-to-Read formats, which means that persons with intellectual disabilities are restricted in their right to vote. There are also no permanent and effective measures of political or civic education for persons with intellectual disabilities.

Advocacy Groups and Self-Advocacy Organizations of persons with disabilities are funded on the basis of subsidies. Funding is not guaranteed by law which also results in financial uncertainties. Recommendations of self-advocacy groups usually remain unnoticed; they often feel as if they were not taken seriously by politicians and that they do not receive enough legal support.

Proposed questions:

· What steps are being taken to introduce measures towards empowerment and political education for persons with (intellectual) disabilities and the support of their participation in political life, especially in the occupation of public offices?

· What steps are being taken to ensure the continuity of self-advocacy work (self-advocacy and advocacy groups) considering various factors such as constant financial support by the Federal Government (Federal Social Office) or the regions/Laender (Fonds Soziales Wien/ Vienna Social Fund) as well as their inclusion in all measures that are relevant to them at an early stage?

· What measures are being introduced to increase comprehensive accessibility during all elections and election campaigns and to ensure secret ballot and the personal right to vote for persons with disabilities?

Minority rights (Article 27)
Austrian Sign Language is recognized as an independent language through Art 8 para 3 Federal Constitutional Law whereby further regulations have to be adopted by law. However, there is still a lack of transforming and implementing this constitutional right into general law and practice.
Even though Federal Bureaus and legally regulated service providers are responsible for offering interpretation services in sign language
 reality looks different. Social insurance law does not specify any legal basis for assuming the costs of interpreting services. The entitlement to medical treatment does not include interpreting services.
 

There are also no standardized regulations and no legal entitlements for assuming the costs of sign language interpretation services in the Laender (regions). The interpretation costs in schools in federal competence are usually paid for by the Federal Ministry of Education. However, there is no legal entitlement for that. Additionally, the broad sector of compulsory education falls under Laender-competence. 

Furthermore, there are no regulations for assuming the costs of writing assistants for hearing-impaired persons without competencies in Austrian Sign Language. 
Proposed questions:
· How is the implementation of the constitutional right safeguarded in the general law and practice including the Finanzierung and a legal claim of sign language interpretation in all spheres of life including the education system the medical system and public affairs?

· What steps are being taken to further transform the constitutional provision acknowledging Austrian Sign Language as an official language into (legal) practice safeguarding the financing and the use of a coherent approach throughout the Laender (regions)?
About the Organisations

The Oesterreichische Arbeitsgemeinschaft fuer Rehabilitation (OeAR) is the umbrella organisation of Austrian disability associations. It comprises 78 member organisations and represents the interests of 400,000 persons with disabilities in Austria. The OeAR is a member of operates as the Austrian National Council to the European Disability Forum.
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Tel +43 1 513 1533 211

www.oear.or.at

The European Disability Forum (EDF) is the independent European umbrella organisation representing 80 million disabled Europeans, to which the OeAR is a full member. EDF is the only European pan-disability platform run by persons with disabilities and their families. Created in 1996 by its member organisations, EDF ensures that decisions concerning persons with disabilities are taken with and by persons with disabilities.

Ansofie.Leenknecht@edf-feph.org

www.edf-feph.org 

� See National Action Plan on Disability 2012-2020, measure 43, p.32.


� Cf. the official reporting about the situation of women with disabilities that provides evidence of the insufficient awareness about this matter. At least, the 2008 Disability Report by the Federal Government treats aspects that concern women here and there whereas the 2010 Women’s Report by the Federal Ministry for Women and Civil Service only treats this matter within the chapter “Health and Nursing Care” using some statistical data.


� Cf. Violence Report 2001 of the Federal Ministry for Social Security and Generations, pp. 76. � HYPERLINK "http://bmwa.cms.apa.at/cms/content/attachments/6/2/5/CH0617/CMS1192461342869/gewaltbericht_2002_-_kurzfassung1.pdf" ��http://bmwa.cms.apa.at/cms/content/attachments/6/2/5/CH0617/CMS1192461342869/gewaltbericht_2002_-_kurzfassung1.pdf�.


� According to a survey of 130 women at Austrian disability facilities between the ages of 17 and 69 that was conducted in the mid 1990s, 64 percent of the participants stated that they were victims of sexual violence.


� English version available at �HYPERLINK "http://www.frauen.bka.gv.at/DocView.axd?CobId=42527"��http://www.frauen.bka.gv.at/DocView.axd?CobId=42527�.


� Cf. LUZIA, study about the living situation of women with disabilities in Vienna who are excluded from the labor market, FN 9; also see: Buchinger/Gschwandtner, Women with Disabilities and Impairments in the Labor Market of Salzburg – A Qualitative Study. Salzburg, 2008.


� Cf. Disability Report 2008 of the Federal Government, FN 1, p. 230-231.


� Ferrares, Behinderte Frauen und Mutterschaft. Eine Bestandaufnahme, in: Behinderte in Familie, Schule und Gesellschaft. Nr. 1/2001, � HYPERLINK "http://bidok.uibk.ac.at/library/beh1-01-ferrares-mutterschaft.html" ��http://bidok.uibk.ac.at/library/beh1-01-ferrares-mutterschaft.html�. 


� Kassoume, Unterstützungsangebote bei Schwangerschaft und Elternschaft von Menschen mit Lernschwierigkeiten in Wien, 2006, � HYPERLINK "http://bidok.uibk.ac.at/library/kassoume-schwangerschaft.html" ��http://bidok.uibk.ac.at/library/kassoume-schwangerschaft.html�. 


� See http://www.ninlil.at/zeitlupe/.


� Aiha Zemp, Erika Pircher, Weil das alles wehtut mit Gewalt, Sexuelle Ausbeutung von Mädchen und Frauen mit Behinderungen, Federal Ministry for Women’s Affairs and Consumer Protection 1996; � HYPERLINK "http://bidok.uibk.ac.at/library/zemp-ausbeutung.html" ��http://bidok.uibk.ac.at/library/zemp-ausbeutung.html�. 


� Cf. Hahn. Sexuelle Erfahrungen von Frauen mit geistiger Behinderung, FN 74.


� Cf. Kastlunger. Die Lebenssituation und die Unterstützungssituation von Müttern mit Lernschwierigkeiten, FN 64, pp. 96.


� The possibiltiy to order guardianship for medical treatment is one of the topics that are supposed to be changed in the current process of reforming/amending the Austrian guardianship law.


� See, e.g. EC (2009a): Second Disability High Level Group Report on Implementation of the UN Conventiopn on the Rights of Persons with Disabilities. European Commission. In the course of a data collection process conducted by the EU Fundamental Rights Agency on institutions in the EU in 2014 Austria was described as being the most extreme example of a European wide problem when it comes to the lack of data on institutions for persons with disabilities.


� See Hubert Stockner, Persönliche Assistenz als Ausweg aus der institutionellen Degregation von Menschen mit Behinderungen. Bericht für Selbstbestimmt Leben Österreich zur Situation der Persönlichen Assistenz in Österreich. Innsbruck, 2011.p.3. � HYPERLINK "http://bidok.uibk.ac.at/library/stockner-assistenz.html" �http://bidok.uibk.ac.at/library/stockner-assistenz.html�. 


� See BIZEPS � HYPERLINK "http://www.bizeps.or.at/news.php?nr=15294" �http://www.bizeps.or.at/news.php?nr=15294�, 19 Dec 2014.


� See Alternative Report on the Implementation of the UN Convention on the Rights of Persons with Disabilities in Austria, ÖAR, 2013. p. 40. � HYPERLINK "http://www.oear.or.at/ihr-recht/un-behindertenrechtskonvention/zivilgesellschaftsbericht" �http://www.oear.or.at/ihr-recht/un-behindertenrechtskonvention/zivilgesellschaftsbericht�. 


� This was already laid down in the socalled disability concept of the Austrian federal government of 1992. Furthermore, the enhancement of the process of de-institutionalization as well as of community based services is requested by Article 19 CRPD and it is an important part of the European Disability Strategy 2010-2020.


� See Hubert Stockner, p. 3 and 6.


� There are three prerequisites: the concerned persons must suffer from a psychosocial disability, there must be a serious and substantial jeopardy for the life or health of the person him/herself or for others, and there must be a lack of an adequate alternative option for treatment or care. If one of the prerequisites ceases to apply, the hospitalization must be repealed immediately..


� Cf. � HYPERLINK "http://derstandard.at/1237229855740/Oesterreicher-in-Schubhaft-Scharfe-Kritik-von-Behindertenanwalt-Haupt" ��http://derstandard.at/1237229855740/Oesterreicher-in-Schubhaft-Scharfe-Kritik-von-Behindertenanwalt-Haupt�.


� Cf. the recent criticism of the CAT Committee in its final recommendations to Austria in May 2010: CAT/C/AUT/CO/4-5, para 25; also see the report of the CPT about its visit to Austria in 2009: para 134-136. Additionally, patients who are fixed (to the bed) by mechanical measures are not monitored by a medical professional on a continuous basis and in a direct manner.


� Cf. Protocol of the National Information Day about the UN Convention, Vienna, 30 November 2009.


� See Section 8 para 2 Federal Disability Equality Act. These public service providers would be, e.g., the Public Employment Service, social insurance institutions, etc.


� Social insurance institutions predominantly make use of the services of their contracting partners. Some of these partners possess sign language competencies. According to the Viennese Medical Association, only 16 out of more than 6,000 medical practitioners provide services in sign language.. Thus, there are hardly any services for deaf persons. See � HYPERLINK "http://www.praxisplan.at/" �http://www.praxisplan.at/�, last viewed in November 2012.
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