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Submission by the 
Austrian National Council of Disabled Persons (OeAR) 
for the List of Issues on Austria 

Committee on the Rights of Persons with Disabilities, 9th session 

The Oesterreichische Arbeitsgemeinschaft fuer Rehabilitation (OeAR) is the umbrella organisation of Austrian disability associations. It comprises 78 member organisations and represents the interests of 400,000 persons with disabilities in Austria. The OeAR is a member of and operates as the Austrian National Council to the European Disability Forum.

This submission prepared by OeAR provides information from the Austrian disability movement on the situation of CRPD implementation. In particular, it proposes questions for the list of issues to the Austrian government leading up to its initial review by the CRPD Committee. Concluding Observations of other treaty bodies relevant to the rights of persons with disabilities and directed to Austria can be found in the Annex (p 14-17).

1. General Remarks

The paradigm shift as stipulated in the CRPD has largely not been realized in Austria to date. In many areas, the social model of disability has not yet replaced the medical model.  Disability is still seen as a responsibility of social affairs. Importantly, the principles of accessibility and inclusion are not recognized as cross cutting issues. Consequently, Austria lacks a national policy to establish comprehensive accessibility and inclusion.
There are still wrong perceptions of persons with disabilities in Austria. The human rights based approach of the CRPD has not been fully understood and persons with disabilities are still seen as aid recipients rather than self-determined and independent individuals. Neither has the concept of inclusion been entirely understood which is, inter alia, strongly reflected by the existing education system in which special schools are prevalent.
Apart from these issues, the federal system (i.e. the shared responsibilities of federal government, regions -Laender- and municipalities) is regularly used as a justification for not fully implementing the Convention. Importantly, the Laender tend not to feel engaged and obliged by the provisions of the CRPD and other UN human rights treaties and bodies. The attempts by the federal government to overcome these circumstances are rare and very poor.

In July 2012, the National Action Plan on Disability 2012-2020 (NAP) was published by the Federal Ministry of Labour, Social Affairs and Consumer Protection (BMASK). The NAP is the strategy of the Austrian federal government for the implementation of the CRPD. It is a comprehensive document covering 250 measures and setting out timeframes and the corresponding relevant actors. The outlined actors (foremost ministries and other public actors) had to agree in advance.  It definitely represents a step in the right direction. However, the NAP has its shortcomings. Its impact is limited due to the fact that the regions (Laender) did not agree to participate. Another shortcoming is the lack of indicators so far. Furthermore, the formulation of the measures is often vague and many timeframes are unreasonably long. The participation of civil society in the elaboration of the NAP was insufficient. There were only two public hearings in the process and one possibility to make a statement. It should be mentioned that numerous proposals made by the OEAR were taken into account by the BMASK in the drafting of the plan. However, the drafting process itself was not participative in the meaning of the CRPD.

Since the NAP has been issued only recently, its effectiveness cannot yet be evaluated.

Consultation

In Austria, people with disabilities and their organizations are generally invited to issue statements on law amendments or other measures in most cases. However, there is no comprehensive, structured consultation process and results-oriented inclusion from the very beginning of legal reform projects. Subsequently, important suggestions often are left without being addressed.

Proposed questions:

· What steps are being taken to ensure that the CRPD and other human rights instruments are implemented across Austria including at the Laender level? What efforts are being made by the Federal government to provide training and awareness raising to Laender governments to ensure that the rights of persons with disabilities are being upheld in the same way in accordance with the CRPD all across Austria?

· What steps are being taken to promote the positive image of children and adults with disabilities amongst government personnel, the media, the public and families? What campaigns are being designed and led together with children with disabilities and their representative organisations in this direction, including to highlight the contribution of persons with disabilities to society?
· How is the government meaningfully consulting with and involving persons with disabilities and their representative organisations in the development of laws and policies concerning in accordance with Article 4(3) of the CRPD? 

· What steps are being taken to systematically collect data and conduct studies on persons with disabilities with respect to all areas (violence, education, employment, health, housing, social protection, access to justice, political participation, etc)?

2. Participation


Political participation

Persons with disabilities are extremely underrepresented in political offices in Austria. Presently, there are only three (out of 183) Members of Parliament at the National Council who have physical or sensory impairments.

There are no regulations about blind control systems or ballot paper templates in the electoral regulations of the regions (Laender). Furthermore, accessibility has not been embodied as such in all electoral regulations and thus, it has not been implemented adequately across Austria so far.  Moreover, there is no voting material available in Easy-to-Read formats, which means that persons with intellectual disabilities are restricted in their right to vote. There are also no permanent and effective measures of political or civic education for persons with intellectual disabilities.

Advocacy Groups and Self-Advocacy Organizations 

Advocacy groups are funded on the basis of subsidies. Funding is not guaranteed by law which also results in financial uncertainties.

Recommendations of self-advocacy groups (listed below) usually remain unnoticed; they often feel as if they were not taken seriously by politicians and that they do not receive enough legal support.

Proposed questions:

· What steps are being taken to introduce measures towards empowerment and political education for persons with (intellectual) disabilities and the support of their participation in political life, especially in the occupation of public offices?

· What steps are being taken to ensure the continuity of self-advocacy work (self-advocacy and advocacy groups) considering various factors such as constant financial support by the Federal Government (Federal Social Office) or the regions/Laender (Fonds Soziales Wien/ Vienna Social Fund) as well as their inclusion in all measures that are relevant to them at an early stage?

· What measures are being introduced to increase comprehensive accessibility during all elections and election campaigns and to ensure secret ballot and the personal right to vote for persons with disabilities?

3. Legal capacity and Living independently 
Legal Capacity

The Austrian Civil Code distinguishes between two types of legal capacity (Section 16 Austrian Civil Code); the capacity to be agent of rights and duties, and the capacity to act, that is the capacity to justify one´s rights and duties through one’s own actions. According to the Austrian Civil Code, the capacity to act can be restricted if the person is deemed as “unable to use reason”.

The Austrian system of guardianship that has been practiced for many years is not compatible with Art 12 because it still specifies the full or partial incapacitation of persons with disabilities and thus, it does not allow self-determined decision-making and a self-determined life. Likewise, there are no established support models and mechanisms in Austria as envisaged in the Convention.
 Nor is there any effective, regular control or monitoring to check whether the wishes of the individual concerned have been respected.

In practice, appointments of guardians are effected by courts in great numbers and often very rapidly without adequately considering potential alternatives. 75 percent of all guardianship cases concern persons aged 60 and above. 60 percent of all persons involved in such proceedings are women. In nearly half of all proposed proceedings, the appointment of a guardian occurs in relation to all areas of life (this applies to 62 percent of all appointments), whereas in one fourth of all proceedings, the appointment occurs for a specified part of a person’s life.

Apart from the traditional guardianship structures set up by notaries, lawyers or attorney’s associations, representation through close family members is feasible as well, even though it is questionable whether this actually represents an improvement in the autonomy of the person concerned. 

The National Action Plan on Disability foresees the creation of a model of supported decision-making with the involvement of persons with disabilities. We have no information on the implementation of these plans.

Living independently

The principle of living independently as such is neither embodied in the Constitution nor in any other Austrian law.

Due to a lack of financial support, persons with severe disabilities as well as persons with intellectual disabilities usually do not have the chance to decide independently where and with whom they would like to live. Demands for community-based forms of living and short-term care are much higher than the availability of offers. Often, the only option is accommodation in homes (even in homes for elderly people and nursing homes). At present, partially and fully supported residential communities are exclusively occupied by residents with different disabilities who are accompanied by two caregivers. There is almost no interaction with the adjacent apartments or their residents. The present care schedule is not appropriate to one’s needs. There is no effort made to support the development of individual skills, independence and autonomy.

There are no official inquiries or consultation on the situation and the state of satisfaction of persons with disabilities who live in homes and residential communities.

Persons with disabilities are granted care allowances as a subsidy for the compensation of care-related additional expenditures. The care allowance is based upon a purely medical orientation and considers primarily basic needs such as personal hygiene.

Due to the fact that persons with a high need for assistance cannot even cover their most basic needs with this amount, many are constrained to live with their families or in homes in most of the regions (Laender). 

For persons with learning or intellectual disabilities, it is often difficult to receive the required amount of care allowances because the conditions are predominantly tailored to persons with physical or sensory impairments.

Personal Assistance

There are no harmonised standards or legal entitlement to comprehensive personal assistance either at federal governmental nor at regional (Laender) level, thus impeding one’s ability to lead an independent life.
Personal assistance at the workplace is funded on the basis of a directive “for the promotion of personal assistance at the workplace” at the national level since 2004.

However, the hourly rate for personal assistants is far too low at 7.42 EUR (gross). Furthermore, it is disturbing that this offer is restricted to persons with very high demands for support while persons with intellectual disabilities and persons who receive Levels 1 and 2 of the care allowance are generally excluded from this offer.

The reduction of support benefits in the area of work furthermore results in disadvantages for all persons who are not considered to be sufficiently capable of working and sufficiently productive.

The approval of personal assistance in other aspects of life is only regulated in a few regions (Laender) - such as Tyrol, Upper Austria and Vienna - but with very different approaches. Even in Vienna there is no legal entitlement for comprehensive personal assistance.

The National Action Plan on Disability foresees a standardization and uniformization of the different regional provisions on personal assistance.
  It cannot yet be estimated to what extent this intended action will be successful.
Proposed questions:

· What steps are being taken to convert the substituted decision-making model of the existing guardianship laws into a system of supported decision-making with the inclusion of persons with disabilities and their representatives as including an action plan that contains indicators and a concrete timeframe in order to implement the provisions of the Convention on full and equal recognition before the law?
· What steps are being taken to ensure comprehensive personal assistance in all aspects of life, i.e. personal assistance for all persons with disabilities (including children and persons with psychosocial disabilities) that is accessible, demand driven, irrespective of one’s income, freely chosen in its organizational form and independent of one’s place of residence including as well support groups for the support of persons with intellectual disabilities as well as persons with psychosocial disabilities in their everyday lives?

· How is the evaluation of the individual needs of the person concerned ensured and what steps are being taken to approve an adequate “personal budget” in order to enable persons with disabilities to independently design and choose their individual lifestyle? What measures are being taken towards a long-term protection of the financial viability of the care system and to ensure the adaption of the inflation rate of care allowances?

4. Right to liberty

Austrian law and practice permits for disability-based detention in violation of Article 14. Forced hospitalization of persons with psychosocial or other disabilities is subject to three prerequisites: the concerned persons must suffer from a psychosocial disability, there must be a serious and substantial jeopardy for the life or health of the person him/herself or for others, and there must be a lack of an adequate alternative option for treatment or care.

Proposed questions:

· What steps are being taken to repeal laws which permit for the forced hospitalisation of persons with psychosocial disabilities?

· What measures of reasonable accommodation are provided to persons with disabilities in detention, including those carrying out prison sentences? 

5. Education

The current Austrian education system is not inclusive but rather, in spite of a review of the Education Acts, based upon and directed towards the concept of integration in the law and in practice.

School age / compulsory education (age 6 to 14)

Since 1993
 and 1996
 parents of children with disabilities have the opportunity to make a choice between a primary school, junior high school, middle school, cooperative middle school, since 2012 new middle school, a polytechnic school, a one-year domestic science school or a special school.

Extent and form of integrated education vary in the respective regions (Laender) and even within States and regions. There are school districts, which in fact abolished the special education schools and others in which debates on joint education of disabled and non-disabled children are still at the very beginning.

In 2006/2007, 27,745 children with officially deemed “special needs”
 attended primary school, 52.58% of the children with “special needs” attended integrated classes while 47.42% attended special education schools
. In integrated education models, there is often a lack of all-day care services. Consequently, parents are forced to decide to send their children to special schools because they at least provide all-day services. This decision cannot be considered to be taken freely when such factors leave real choice and contradicts the right to freely choose the type of schooling.

In 2009, in the wake of the 15th review of the School Organization Act, “special education centers” were established. Those centers often take on a double function and are therefore subject to conflicts of interest. On the one hand, they are supposed to support the integration of children with disabilities in mainstream schools, while on the other hand they have to fulfill the functions of special schools.

Children with disabilities only receive special support/tutoring if their “special needs” are officially recognized. For years, there have been controversies about the determination of “special needs” as a precondition for receiving additional support because the education system’s logic compels schools to ‘label’ as many children with “special needs” as possible in order to receive more (financial) resources.
 This is also the reason for the differences of the prevalence of children with special needs in the different regions across Austria – ranging from 2.58 to 4.43%.

Students with intellectual disabilities, children with severe impairments as well as blind and deaf children are frequently separated from their peers. The number of those children in integrated classes is relatively low. Especially in level I of high school, it is a general practice that children labelled with “special needs” are mostly taught in separate classes while their time spent in the regular class is confined to a minimum. In many classes, team teaching does not work because implementation of new methods of teaching fail due to a lack of awareness and motivation of the teachers.

9th year of compulsory schooling, equal access to general tertiary education, vocational training, adult education and life-long learning (starting from age 14)

Compulsory schooling in Austria lasts for nine years. So far, there is no legal right for children with disabilities to access level II of secondary school (including schools on agriculture and forestry),  tertiary and adult education, and life-long learning.

There is no equal access to tertiary education and most university departments are physically inaccessible. Curricula are only planned for persons without disabilities.

Equal access fails due to, inter alia, a lack of legislation, discriminatory admission criteria, the fact that support measures for disabled students are only being developed on an individual basis and not provided on a larger scale, attitudes of heads of departments and teachers, as well as due to a lack of inclusive pedagogy and education in teacher training.

Proposed questions:

· What measures are being taken to guarantee the implementation of inclusive education in law and in practice? What steps are being taken to ensure the obligatory training of all teachers (beyond special education teachers), compulsory individual education plans for all students, the availability of assistive devices and support in classrooms, accessibility of educational materials, curricula, and physical school environments, the teaching of sign language and disability culture, and allocation of budget for all of the above?

· What steps are being taken to increase the quality in the implementation of inclusive education including sufficient and adequate individual support measures (i.e. materials and human resources, availability of all-day care, classes comprising different levels, use of assistant teachers, sign language interpreters, compulsory training of all teachers (beyond special needs teachers), and allocation of budget for all of the above?

6. Employment

A fundamental problem is that there are hardly any reliable data on the situation of employment of persons with disabilities.
 Empirically based conclusions about whether the existing support systems for (re-)entry into the job market really benefit those who need them most are therefore unavailable.

The percentage of persons with disabilities among the total of unemployed people amounted to 15.17 % in May 2012.
 Due to the constricted employment opportunities, persons with restrictions in terms of health remain unemployed for much longer and have more difficulties to find work.
 A high number of persons with disabilities are not covered in unemployment statistics – i.e. those who are considered unable to work and those who work in segregated institutions and sheltered workshops.

There is a quota system for the employment of persons with disabilities; while the public sector generally fulfils the quota, private companies tend to opt to rather pay the monthly penalty of 232 EUR instead of employing a person with a disability. Overall, two thirds of companies subject to this quota opt to pay the penalty.
 

Structures and forms of occupational therapy, workshops or skills-oriented activities: 

Currently, approximately 19,000 persons with intellectual disabilities and multiple disabilities
 ‘work‘ in sheltered workshops, meaning in protected institutions, which are segregated from the job market.
 These workshops represent programs of the Federal States in the framework of social services and support measures for persons with disabilities. This kind of work is not valued as gainful occupation even though many people in these systems go to work regularly, work with machines and devices or even work externally for private businesses. Since social insurance depends on an income, these people do not have their own social insurance (health and pension insurance).
 Persons with disabilities in day care and occupational therapy do not receive wages (as set by collective agreement) but only small pocket money of sometimes as little as 10 EUR per month. They do not have unemployment insurance and are not included in statistics on unemployment. Legal regulations on worker/employee protection, holidays and sick leave, pension funds or trade union representation do not apply. In case of illness, there are individual regulations in terms of continued payment of pocket money.

Another central aspect of discrimination in employment is the regulations on fitness for work, performance and earning capacity.
 According to the Unemployment Insurance Act, any person who is neither disabled (‘invalid’) nor unable to work, is fit for work. Regarding the term of ‘invalidity’, pertinent regulations can be found in the General Social Insurance Act (ASVG). The only decisive argument is whether the individual performance capacity is deemed to be at least 50% of a physically or mentally healthy person. If performance capacity is deemed lower, those persons are considered unable to work.

In order to be among the beneficiaries, according to the Disability Employment Act, persons have to have a disability of at least 50%. However, there still has to be a (remaining) performance capacity of at least 50% as well. This rigid regulation is highly dubious considering the relation between occupational integration and accompanying support. Whether in practice somebody is fit to work depends to an extent on support conditions and the available general environment and framework which support the move towards occupational integration.

The 50% mark for performance capacity also has consequences for the division of competences between Federal Government (job market) and regions (social services) and contributes to vast differences in the actual framework.

Moreover, whilst the obligation to provide reasonable accommodation in the work environment is foreseen in the Disability Employment Act, the term is not defined and it is thus not implemented in practice.

Another obstacle for persons with disabilities is the ‘benefit trap’, which means that quite often entry into the job market and gainful employment does not carry any financial appeal. This is because most social benefits will cease to be applicable as soon as a certain income level is reached. The net income of entry into the job market can turn out to be even lower than the benefit payments. What is more, in case of later unemployment, the claim for those benefits can be lost for good and access to alternative services and opportunities is not guaranteed.

Therefore, in practical terms, entry into gainful employment can, in the long run, represent a rather high financial risk for persons with disabilities.

Frequently, persons with disabilities are forced to retire prematurely because of their disability while at the same time they have to expect the same cutbacks as non-disabled persons who retire early on their own decision. Further, it is evident that ‘disability pensions’ or ‘invalidity pensions’ are at the lowest level of pensions and that their length of entitlement to payments is shorter.

Employment of women with disabilities

A national action plan on gender equality in the labour market was launched in 2010.
 Although women with disabilities form the most marginalised group in the context of participation in the labour market in Austria (participation rate between 31% and 49%),
 they are not at all considered in the entire action plan.

There is ongoing occupational segregation and discrimination regarding women with disabilities in Austria, resulting, inter alia, from the segregating and discriminating educational system. Although there are some scattered programs for girls and women with disabilities to facilitate their integration into the labour market, no improvement can be noticed. The main reasons for this unbalanced situation have not been addressed. These reasons are: the non inclusive educational system that leads to lower formal qualifications obtained by women with disabilities, the lack of support measures for women with disabilities, particularly women with intellectual disabilities in the labour market, the lack of accessibility of the working environment, prevailing prejudice and stereotypes concerning women and generally persons with disabilities, etc. 

In many cases, women with disabilities are employed in underpaid professions that are “typical for women”, under precarious working conditions and occupying posts in the lower hierarchy levels. Factors for the generally lower incomes among women are especially inferior career entry opportunities, lower income-related valuation of jobs that are “typical for women”, lower career opportunities and an unequal distribution of care tasks within the family.
 

The fact that women in Austria receive lower incomes (18% less on average) and consequently lower unemployment benefits and social assistance than men, has especially strong negative effects on disabled women. In 2007, the average monthly unemployment benefits or social assistance for non-disabled women was 614.40 EUR while women with disabilities only received 545.20 EUR. Non-disabled men received an average of 756.40 EUR per month in comparison while men with disabilities received 672.30 EUR.
 

Proposed questions:

· What steps are being taken to ensure the elimination of discrimination of persons with disabilities in access to employment, both in private and public sectors, and to ensure that employees with disabilities in all forms of employment, including sheltered employment, enjoy rights under fair wage and labour laws on an equal basis with others including the provision of reasonable accommodation in the workplace in practice and the establishment of comprehensive personal assistance, which goes beyond assistance at the workplace?

· What steps are being taken in order to offer free choice for persons with disabilities between occupation within the general job market and with available assistance or decent work in occupational therapy structures? What steps are being taken to bring occupational therapy structures in line with social insurance and labour laws?

· What measures are being taken to remove barriers to access higher education and vocational training for women with disabilities? What steps are being taken to address the gender gap and unemployment rates of women with disabilities?

7. Discrimination of and violence against women with disablities

There are no specific policies or programmes targeting women with disabilities. The existing measures for persons with disabilities (such as those initiated by the Federal Ministry of Work, Social Affairs and Consumer Protection) do not lend sufficient consideration of the gender aspect and the programs which target women generally (e.g. by the Federal Ministry for Women and Civil Service) do not take into account the disability aspect
. In cases of multiple discrimination (on the ground of disability and gender), the Federal Social Office is responsible for the examination instead of the Equal Treatment Commission. Due to the lack of expertise of the Federal Social Office in other areas of discrimination, this can lead to deficits in legal protection. 
Women with disabilities are in all stages of their lives especially exposed to the dangers of potential acts of violence against their physical integrity. Women and girls with disabilities, and particularly those with intellectual disabilities, often become victims of violence and are twice as much affected from sexual assaults than women without disabilities
. The main reason for that is the stereotyping of disabled persons as “asexual” that impedes that persons with disabilities receive adequate sex education; another reason is the fact that many persons with disabilities still live in institutions that structurally abet violence.
 Disabled women and girls who are dependent on certain assistance (e.g. for their personal hygiene) or on overall personal assistance in order to conduct their lives, often get into states of dependence that are accompanied by sexual violence.

Proposed questions:

· Please provide information on how many cases of multiple discrimination were handled in the Federal Social Office and their outcomes.

· What steps are being taken to address the heightened risk for women and girls with disabilities of becoming victims of violence, abuse, exploitation and harmful practices in the home, community and institutions, and to adopt measures to ensure that both services and information are accessible to victims with disabilities? What mechanisms of support exist for women with disabilities victims of violence and how are police and other interlocutors trained on responding to their needs?

8. Health

The right to informed consent is not safeguarded in Austria and persons with psychosocial disabilities and intellectual disabilities can be subjected to forced hospitalisation and treatment against their will. There is the possibility to order guardianship for medical requirements which means that the person concerned is entirely denied the right to decide on his/her health issues and the respective medical treatment.

Information material in easy to read formats on medical issues is hardly available. There is no specific counselling for persons with intellectual disabilities in hospitals and medical offices. 

In terms of access to health care, there are only few accessible medical practitioner offices across Austria and also hospitals are not fully accessible in their design which is very problematic

Deaf persons hardly have the chance to conduct confidential conversations with doctors because language interpreters are not made available.

A lack of comprehensive personal assistance in all aspects of life also impedes the access to and the use of health care services for persons with disabilities (especially for persons with intellectual disabilities)

The special treatment of children with disabilities is deficient in several areas. There are waiting periods of up to three months for specific diagnostic procedures. After investigating upon a medical suspicion or obtaining a diagnosis, there are further waiting periods between six months and two years for certain forms of demand driven therapy. Furthermore, there is no sufficient mobile Early Childhood Intervention for all children. Specific forms of demand driven therapy are often – if at all – only provided in urban areas.

Behavioural problems of young and elderly persons, and especially among non-verbal persons or persons with intellectual disabilities, do not lead to structural adjustment or the quest for means or forms of communication. Instead, a primary symptomatic treatment by medication takes place (“tranquilise”).

For young as well as elderly people who live in segregated facilities, there is no guarantee to demand driven preventive health screenings that also arise in relation to the intake of medication.

During training for doctors and health professionals, there is no educational material on basics and intervention and furthermore, there is no obligation towards practical work with persons with disabilities. In the various professions of the health care system there are often deficient or even no practical capabilities on communication and actions towards these persons.

Finally, in Austria, there generally are no statistical data about the situation of persons with disabilities and thus, about their health conditions and their essential need for medical services.

Proposed questions

· What steps are being taken to adopt measures to ensure that all health care and services are based on the free and informed consent of the person concerned and that involuntary treatment and confinement are not permitted by law, including when consent is provided by a third party such as a guardian? 

· What measures are in place to ensure that all education, information, healthcare and services relating to sexual and reproductive health, HIV and STIs, are made accessible to women and girls with disabilities in age-appropriate formats?

· In how far does the training of medical staff and health professionals include the rights of persons with disabilities including forms of communication?

9. Accessibility
Austria does not have a national policy to establish comprehensive accessibility. Numerous barriers exist which prevent persons with disabilities from equal and independent participation in many areas of life. There are only individual measures towards improvement of accessibility. In addition, the principle of accessibility is not realized in the Austrian Development Cooperation.

Social barriers

The change of paradigm from exclusion to inclusion is hardly visible in Austria.

Public campaigns, which do not discriminate or exclude persons with disabilities in public discourse are lacking. The depiction of persons with disabilities in the media has to be changed – away from pity and towards self-determination and inclusion. Moreover, disability in Austria is still rather defined through the medical instead of the social model.

Physical barriers

The Federal Disability Equality Act was established in 2006 to monitor the prohibition of discrimination through barriers against persons with disabilities in all areas at the federal level. Measures to create accessible opportunities under the responsibility of the regions exist only in very few of them. The Federal Disability Equality Act provides persons with disabilities with a claim to compensation for facing barriers but it does not provide any obligation to remove those barriers. Compensation is very low and therefore does not amount to an incentive for businesses to actually remove barriers. Due to the long period of transition until the Act has to be implemented (until 2015), steps to eliminate physical barriers are taken based on the assessment and discretion of the businesses and their economic arguments.

Accessible medical and health care institutions are scarce; as a result persons with disabilities are rarely able to consult a doctor of their choice. Similar conditions prevail when it comes to access to, shops, apartment buildings, schools and other health care services.

Informational and communication barriers

Translation into sign language, subtitles, Braille print, large print, plain language, voice over and other alternative forms and means of communication exist only sporadically in Austria. Moreover, assistive devices are very expensive and not affordable for most people. More sign language interpreters are needed (currently: approx. 90, long-term requirement: approx. 1,000) and quality of interpretation has to be improved.

In Austria, the backlog demand for public information in easy-to-read versions is exceptionally high (especially for legal texts). There are no binding standards for the production of easy-to-read texts and no concrete criteria for distinct, comprehensive and consistent systems of orientation in public buildings for independent orientation especially for persons with intellectual disabilities.

At the same time, lack of information and education for the people concerned is evident.

Proposed questions:

· What steps are being taken to devise and adopt a national accessibility strategy in consultation with representative organizations of persons with disabilities which addresses environmental, physical, attitudinal, communicational, informational facets of accessibility, which also encompasses accessibility in projects carried out in international development and cooperation? 

· What steps are being taken to strengthen the consideration of physical accessibility in all concepts for construction of housing and city planning and regional development and to include the topic ‘universal design’ as compulsory subject in the curricula of technical professional and vocational training? 

· What kind of protection and remedies are provided by the law for persons with disabilities to invoke their rights concerning persisting inaccessibility and barriers to their equal participation in society?  What sanctions exist for persons and organizations which do not comply with accessibility standards and are these applied in practice?

· What steps are being taken to ensure the adaption of existing standards for communication support for persons with disabilities to be on an adequate and up-to-date quality standard (e.g. accessibility of media) and to ensure the access to and funding of new information and communication technologies and systems, including the world-wide web also for persons with intellectual disabilities?

· How is the safety of all persons with disabilities in situations of risk/emergency situations guaranteed and secured by law (including regulations for emergency services for deaf, hard-of-hearing, deaf-blind and non-verbal people)?

10. Migrants with disabilities 

Proposed questions:

· What dispensations exist for persons with disabilities in naturalisation proceedings, in particular to ensure that the very high and unconditional income requirements for naturalisation do not exclude persons with disabilities who are unable to participate in the labour market, or participate to a sufficient extent, on the basis of their disability, from their right to nationality? What dispensations exist for language and other testing for the purposes of acquiring citizenship for persons with disabilities?

· Are there residency requirements which obstruct migrants with disabilities including children with disabilities of migrant families from their access to social, health and rehabilitation benefits and services?

ANNEX- Disability references in Concluding Observations with respect to Austria
Concluding Observations on Austria, CEDAW/C/AUT/CO/7-8
7.
While reaffirming that the Government has the primary responsibility and is particularly accountable for the full implementation of the obligations of the State party under the Convention, the Committee stresses that the Convention is binding on all branches of government. It invites the State party to encourage its Federal Parliament and Provincial Parliaments, in line with their procedures, to take the necessary steps with regard to the implementation of the present concluding observations between now and the next reporting process of the State party under the Convention.

Reservations

8.
Following the State party’s explanations on the present scope of the reservation on article 11 and the intended rewording of the reservation to focus it on the three limited elements concerned, the Committee is convinced that it is possible for the State party to withdraw its reservation since the scope of protection sought is already afforded by paragraph (f) of article 11.

9.
The Committee urges the State party to withdraw the remaining reservation to article 11.

Constitutional framework and implementation of the Convention

10.
The Committee notes the complexity of the anti-discrimination legislation and structures, and notes that the State party intends to gradually unify federal legislation. It acknowledges the existence of the Equal Treatment Commission and other bodies with mandates on the protection of women’s equality. However, it is concerned that the system is expensive and cumbersome especially for protecting women who suffer multiple forms of discrimination. It is also concerned that the amendment to the Equal Treatment Act that aims at increasing the level of protection against discrimination with regard to access to goods and services (“levelling-up”) is stalled. It is further concerned that gender equality structures, their mandates and resources, vary between the provinces.

11.
The Committee urges the State party to conduct a study to assess the benefits and/or barriers including the complexity of procedures women face, particularly those suffering multiple discrimination, in claiming rights under existing legislation and the extent to which they are adequately compensated. It should also pursue efforts to ensure that the amendment to the Equal Treatment Act on “levelling up” is enacted.

12.
While noting that the federal structure of the State party entails a repartition of competences between the Länder (provinces) and the Federal State, with institutional links between them, the Committee is concerned that these may not be sufficient to prevent persisting disparities in the implementation of the Convention across the country.

13.
 In view of the Federal Government’s primary responsibility for the implementation of the Convention, the State party should ensure that institutional mechanisms of coordination between the Federal State and Länder are efficient and guaranteed, and lead to a unified enjoyment of equality legislation and national plans of action across all provinces.

Violence against women

24. The Committee commends the State party for its leading role in combatting violence against women including in the drafting of the Convention on Preventing and Combating Violence against Women and Domestic Violence (Istanbul Convention). It welcomes the enactment of the Second Act on Protection against Violence of 2009, and notes the on-going discussions to ratify the Istanbul Convention and to criminalise the breach of protection orders. However, it is concerned at the lack of a National Action Plan on violence against women, the residents’ permit situation of migrant women living with abusive partners, the insufficient or absence of data on the number of women murdered by their partner or ex-partner, insufficient training of the judiciary and the limited number of shelters for victims (30 throughout the territory). Furthermore, the Committee is concerned that funding contracts for shelters restrict the accommodation of asylum-seeking or undocumented women.

25. Recalling its General Recommendation no. 19 (1992), the Committee, urges the State party to:

a) adopt a comprehensive National Action Plan on violence against women as soon as possible;

b) ratify the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence and introduce criminal sanctions for the non-compliance with restraining orders;

c) review regularly the situation of migrant women living with abusive partners and the conditions for the granting of regular residence permits;

d) continue training the members of the judiciary and systematically include in these trainings the protection of women/girls victims of gender-based violence;

e) continue public awareness-raising campaigns on all forms of violence against women, including against ethnic minority women and women with disabilities and pursue dialogue with migrant women’s organisations, including those of Muslim women;

f) increase the number and funding of shelters and guarantee national coverage, including for asylum-seeking or undocumented women affected by violence; and

g) enhance the system of data collection to ensure that data are disaggregated by type of violence and by the relationship of the perpetrator to the victim.

Women with disabilities

48. The Committee appreciates the adoption of a far-reaching National Action Plan on Disability for 2012-2020 and the inclusion therein of a chapter on women with disabilities. It is, however, concerned that women with disabilities continue to suffer multiple forms of discrimination in education, employment and political participation.

49. The Committee recommends that the State party pursue its efforts under the current National Action Plan on Disability to address the multiple forms of discrimination suffered by women with disabilities in education, employment and political participation.

Concluding Observations of the CRC Committee, CRC/C/AUT/CO/3-4, 2012

Legislation

10. While welcoming the Federal Constitution Law on the Rights of Children of 16 February 2011, the Committee notes with concern that the Law does not include all the rights protected under the Convention, in particular social and cultural rights of children. It also notes with concern that despite the State party’s efforts to harmonize the youth protection laws of all Länder, in line with the principles and provisions of the Convention, most of the Länder continue to have divergent standards as regards certain age limits and definitions of terms such as “children” and “adolescents”.

11. The Committee recommends that the State party finds the appropriate constitutional path that will allow it to have in the whole territory, including its Länder, a comprehensive legal framework which fully incorporates all the provisions of the Convention, in particular social and cultural rights, and its Optional Protocols. It also recommends that the State party continue and intensify its efforts to harmonize the youth protection laws of all Länder, with a view to achieving equal protection standards throughout the State party.

Comprehensive policy and strategy

12. While noting that the State party has mainstreamed children’s rights in different sectors, including in its national plans of action on integration, persons with disabilities, and trafficking, the Committee regrets the absence of a comprehensive policy and strategy on children in the State party.

13. The Committee recommends that the State party prepare a comprehensive national policy on children in consultation with children and civil society and develop programmes for its application, ensuring these are provided with sufficient human, technical and financial resources.

Abuse and neglect

35. While taking note of the special training that the State party provides to law enforcement officers on violence against children, as well as of the nationwide child helpline “Rat auf Draht”, the Committee is concerned that measures to encourage child victims to report instances of violence, abuse and neglect, in particular in alternative care institutions, care institutions for children with disabilities and holding centers for migrants, remain insufficient.

36. The Committee calls on the State party to strengthen its measures to encourage child victims to report instances of violence, abuse and neglect, in particular in alternative care institutions, care institutions for children with disabilities and holding centers for migrants, and to prosecute and punish the perpetrators of such acts.

Children with disabilities

44. The Committee welcomes the recent adoption of a National Plan of Action for Persons with Disabilities (2012-2020) and that article 6 of the Federal Constitutional Law on the Rights of Children provides for the equal treatment, care and protection of children with disabilities. However, it notes with concern that children with disabilities continue to be excluded from participation in various aspects of public life in the State party due to the limited accessibility of their physical environment, and the lack of appropriate services and information. The Committee is also seriously concerned about the high number of children with disabilities in institutional care in the State party. While noting the decrease in the percentage of children with disabilities attending special schools, the Committee is concerned that the decision whether a child with disabilities should attend a special school or an inclusive school rests with the parents, which may conflict with the best interests of the child. The Committee also expresses concern about the paucity of information on education for minority children with disabilities.

45. In light of its general comment No. 9 (CRC/C/GC/9, 2006), the Committee urges the State party to:

(a) Take measures to fully integrate children with disabilities in all areas of public life;

(b) Ensure that their environment, including, buildings, transportation and other public areas, is physically accessible for them;

(c) Take measures to de-institutionalize children with disabilities and further strengthen support to families to enable them to live with their parents;

(d) Ensure that children with disabilities have full access to information, communications and other services;

(e) Give priority to inclusive education of children with disabilities and ensure that the best interests of each child are a primary consideration in decisions concerning his/her school enrolment; and

(f) Provide in its next periodic report information on education for minority children with disabilities.

Education, including vocational training and guidance

52. While acknowledging the large expenditure on education in the State party, the Committee notes with concern that that there is a lack of State-funded early childhood care facilities for children under 5 and that regional differences exist in the availability, costs and opening times of pre-school education services. It is also concerned that the parallel schooling system, which divides education after primary school into separate tracks of vocational education and general education, disadvantages migrant children. Furthermore, the Committee is concerned by the lack of a comprehensive policy and legislation on inclusive education.

53. The Committee recommends that the State party take into account its general comment (CRC/C/GC/1, 2001) and adopt measures to ensure affordable access to adequate early childhood care and pre-school education services throughout the country. It also recommends that the State party strengthen its efforts to provide migrant children with equal opportunities in the education system, including through special support to reduce language barriers, and consider adopting an integrated system for compulsory public schools, as recommended by the independent expert in the field of cultural rights (A/HRC/17/38/Add.2, para. 20, 2011). The Committee further recommends that the State party adopt a comprehensive policy and legislation on inclusive education.

Concluding Observations of Committee against Torture, CAT/C/AUT/CO/4-5, 2010
Use of net beds in psychiatric facilities

25. Notwithstanding the explanation offered by the delegation, the Committee is concerned at the continuing use of net beds as a measure of restraint in psychiatric and social welfare establishments (art. 16).The State party should immediately cease the use of net beds as it constitutes a violation of article 16 of the Convention.

Concluding Observations of Human Rights Committee, CCPR/C/AUT/CO/4, 2007
8. The Committee notes that the Equal Treatment Act, the Employment of Disabled Persons Act and the Equality of Disabled Persons Act provide protection against discrimination on grounds of ethnic origin and disability at work and in other areas such as social security, housing, education and health. However, it notes with concern that protection against gender discrimination is less comprehensive and that protection against discrimination  on  grounds  of  age,  religion and  sexual orientation is limited to ‘work’ only under the Equal Treatment Act. It is also concerned that such hierarchisation of discrimination grounds can also be found in Provincial laws, and that in cases covered by the Acts concerning disabled persons, victims must seek an out-of-court settlement prior to filing a court action. (arts. 2 (1), 14 (1), 26)

The State party should consider amending the Equal Treatment Act, the Employment of Disabled Persons Act, the Equality of Disabled Persons Act and relevant Provincial laws, with a view to levelling up and ensuring equal substantive and procedural protection against discrimination with regard to all prohibited grounds of discrimination.
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� Austria was recently reviewed by the CEDAW Committee in February 2013 and the CRC Committee in September 2012: the resultant Concluding Observations issued by both treaty bodies highlighted the lack of implementation of the treaties at the Laender levels. See in Annex below, CEDAW Committee Concluding Observations, � HYPERLINK "http://www2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW.C.AUT.CO.7-8.pdf" ��CEDAW/C/AUT/CO/7-8�, 2013, para 13; and CRC Committee Concluding Observations, �HYPERLINK "http://www2.ohchr.org/english/bodies/crc/docs/co/CRC-C-AUT-CO-3-4_en.pdf"��CRC/C/AUT/CO/3-4�, 2012, para 11.


� Cf. Protocol of the National Information Day about the UN Convention, Vienna, 30 November 2009.


� There are only a few single positive examples such as the project “ZIELWÄRTS – Personenzentrierte Planung” (transl. “Toward the Goal - Person-Centered Planning”) of the Civil Society Organization Lebenshilfe Vorarlberg.


� See National Action Plan on Disability, p.88. � HYPERLINK "http://www.bmask.gv.at/cms/site/attachments/7/7/8/CH2477/CMS1332494355998/nap_web.pdf" ��http://www.bmask.gv.at/cms/site/attachments/7/7/8/CH2477/CMS1332494355998/nap_web.pdf� 


� Review of the School Organization Act (15.. SchOG-Novelle) also refers to the review of Federal Acts like Education Act (SchUG), Compulsory Schooling Act (SchPflgG) and Employment of Teachers Act. 15.


� 17th review of the School Organization Act.


� Feyerer, E. 2009, p. 76.


� Feyerer, E. 2009, p. 80.


� Feyerer, E. 2009, p. 90.


� Engl, W. 2004: Zur Situation von SchülerInnen mit geistiger Behinderung in Integrationsklassen der Sekundarstufe I aus Sicht der Elternberatung von Integration Wien. In: Integration: Österreich (Hrsg.): Weißbuch ungehindert behindert. Wien: Integration: Österreich, 46-49.


� See Art. 31, Para 1 CRPD


��HYPERLINK "http://www.arbeitundbehinderung.at/de/arbeitsmarkt/arbeitsmarktdaten/gesamtarbeitslosigkeit.php"�http://www.arbeitundbehinderung.at/de/arbeitsmarkt/arbeitsmarktdaten/gesamtarbeitslosigkeit.php�.


� BMASK: Bericht der Bundesregierung über die Lage der Menschen mit Behinderungen in Österreich 2008.


� There is a quota system that applies to all businesses employing more than 24 persons, that for every 25 persons employed, one must be a person with a disability. 


� See Oliver Koenig: Report on the employment of disabled people in European countries.


� See Oliver Koenig: Europäische Modelle eines institutionalisierten Ersatzarbeitsmarktes zwischen Entwicklung und Bewahrung.


� See Art. 28 CRPD.


� See Position of the Monitoring Committee: „Konventionsverletzung durch die Situation von Menschen in Tagesstrukturen, insbesondere in der so genannten Beschäftigungstherapie, Arbeit in Werkstätten oder „Fähigkeitsorientierten Aktivität“, 24. 3. 2010 �HYPERLINK "http://www.monitoringausschuss.at"�www.monitoringausschuss.at�.


� See Oliver Koenig: Europäische Modelle eines institutionalisierten Ersatzarbeitsmarktes zwischen Entwicklung und Bewahrung.


� English version available at �HYPERLINK "http://www.frauen.bka.gv.at/DocView.axd?CobId=42527"�http://www.frauen.bka.gv.at/DocView.axd?CobId=42527�.


� Cf. LUZIA, study about the living situation of women with disabilities in Vienna who are excluded from the labor market, FN 9; also see: Buchinger/Gschwandtner, Women with Disabilities and Impairments in the Labor Market of Salzburg – A Qualitative Study. Salzburg, 2008.


� Cf. Disability Report 2008 of the Federal Government, FN 1, p. 230-231.


� Cf. Disability Report 2008 of the Federal Government, FN 1, p. 159-160.


� Cf. the official reporting about the situation of women with disabilities that provides evidence of the insufficient awareness about this matter. At least, the 2008 Disability Report by the Federal Government treats aspects that concern women here and there whereas the 2010 Women’s Report by the Federal Ministry for Women and Civil Service only treats this matter within the chapter “Health and Nursing Care” using some statistical data.


� Cf. Violence Report 2001 of the Federal Ministry for Social Security and Generations, pp. 76. � HYPERLINK "http://bmwa.cms.apa.at/cms/content/attachments/6/2/5/CH0617/CMS1192461342869/gewaltbericht_2002_-_kurzfassung1.pdf" ��http://bmwa.cms.apa.at/cms/content/attachments/6/2/5/CH0617/CMS1192461342869/gewaltbericht_2002_-_kurzfassung1.pdf�.


� According to a survey of 130 women at Austrian disability facilities between the ages of 17 and 69 that was conducted in the mid 1990s, 64 percent of the participants stated that they were victims of sexual violence.





13

[image: image2..pict]_1298717141.doc
[image: image1.png]






